AGREEMENT TO ACQUI RE LANDS
BETWEEN

THE DEPARTMENT OF THE ARWY
ROCK | SLAND DI STRI CT, CORPS OF ENG NEERS

AND
THE CITY OF Gity, State
FOR

CONDEMNATI ON ON BEHALF OF THE SPONSCR
BY THE CORPS OF ENG NEERS

FORTHE SECTI ON 205 FLOOD CONTROL PRQJECT
This Agreenent is entered into this day of
19___, by and between the DEPARTMENT OF THE ARW, ROCK TSLAND

DI STRI CT, CORPS OF ENG NEERS (hereinafter the "Corps"), acting by
and through the U S. Arny Engi neer for the Rock Island District
(hereinafter the "District Engineer") and the CITY OF Sponsor,
a nuni ci pal corporation organi zed and exi sting pursuant to the

| aws of the State of Mnnesota (hereinafter the "Cty"), acting
by and through its Mayor.

W TNESSETH, THAT:

VWHEREAS, construction of the Section 205 Fl ood Control
Project (hereinafter called the "Project”) along the __ Ri ver
in County, State, was authorized by

; and

VWHEREAS, the Corps and the City have entered into a Project
Cooperation Agreenent for the construction of said Project, dated
(hereinafter the "PCA"); and

WHEREAS, Article Il.d. of the PCA provides that the Cty shal
"provide all lands, easenents, rights-of-way, including suitable
borrow and dredged material disposal areas, . . . determ ned by
t he Governnent to be necessary for construction of the Project”;
and

WHEREAS, Engi neering Regul ati on 405-1-12, Chapter 12,
Section VI, allows the Corps to acquire | ands, easenents, and
ri ghts-of-way on behalf of a Sponsor; and

WHEREAS, it is the intent of the parties to this Agreenent
that the Corps, upon request by the Gty and in accordance with
Federal |aw, statutes, regulations, practices and procedures,
acquire by Declaration of Taking necessary |ands, easenents, and
ri ghts-of-way, including suitable borrow and dredged or excavated
mat eri al di sposal areas as required by the Cty; and

VWHEREAS, the City Council of City , State , has authorized
the Mayor to enter into this agreenment on behalf of the Cty;



NOW THEREFORE, the City and the Corps agree as foll ows:

1. The Gty may request that the Corps, by Declaration of Taking,
acquire imedi ate title to and possession of certain | ands,
easenents, or rights-of-way, including those necessary for

sui tabl e borrow and dredged material disposal, on behalf of the
Cty, in the name of the United States.

2. The Gty will submt a condemation assenbly with its request
that a tract or tracts be condemmed. Each condemati on assenbly
shall include the followi ng itens, subject to Corps Approval

a. A Negotiator's Report on Engi neer Form 3423 (Parts | and I1)
whi ch confornms to the requirenents of ER 405-1-12, Chapter 5,
Section IV, and future anmendments.

b. A legal description of the property to be condemmed which
conforms to the Corps' Cadastral regulations and the | aws and
requi renents of the State of and County for
recordi ng.

c. Ten copies of a map showi ng the individual tracts to be
condemmed outlined in red.

d. Four copies of the approved tract appraisal. The appraisal
must be on a current basis; the review certificates should
indicate that the review has been nade within 120 days prior to
subm ssion of the assenbly to the Corps. The Departnent of
Justice (DQJ) shall have the right to order a second appraisal at
its sole discretion for trial purposes.

e. Four copies of a commtnent for title insurance to insure
the United States for the tracts acquired by the United States on
behalf of the Gty. The title insurance shall conply with the
Standards for the Preparation of Title Evidence in Land
Acqui sitions by the United States published by the United States
DQJ and the United States Arny Corps of Engineers' real estate
regul ations found in ER 405-1-12, Chapter 5.

f. Alist containing the nanes and addresses of the owners and
parties with an interest therein including any parties in
possessi on.

g. A disclainer of interest for any parties who are not to be
named in the action.

3. The City shall also submt, with its request that a tract or
tracts be condemed, certification that the Cty has conducted
any required investigations for hazardous substances in
accordance with Article XIX of the PCA and docunentation of the
results of any such investigations.

4. Appendi x A, the Scope of Wirk, is hereby incorporated into
this Agreenent. The Corps shall substantially conply with the
Scope of Work in prosecuting work under this Agreenent.



5. The City shall be responsible, and agrees to nmake paynment in
accordance with the provisions of this paragraph, for the ful
anount of any award, including interest, that may be nmade in any
such condemati on proceedi ng, including any awards and interest
made pursuant to the Equal Access to Justice Act (EAJA), court
costs, plus the | egal and adm nistrative costs and expenses of
the Corps and the DQJ incident to filing and prosecuting the
proceedi ngs. Said awards, costs and expenses include any
deficiency and interest beyond the deposit furnished, as well as
addi tional costs that may be required. The proceedings wll

i nclude any incidental proceeding such as a request for a wit of
assi stance as well as any appeal by the Governnent or any ot her
party to the action.

a. The Rock Island District Chief of Real Estate shall estimate
the costs and expenses for the requested condemati on and provi de
that estimate to the Cty. That estimate shall include the
anount of an apprai sal approved by the Corps or the anount of an
accepted offer, whichever shall be greater, plus an additional
30 percent of the deposit for contingencies and 15 percent of the
deposit for costs.

b. The Gty shall provide the Corps with the estimted costs by
delivering a check payable to "FAO, USAED, Rock Island”" to the Rock
| sland District Chief of Real Estate. The Corps shall not proceed
with filing the Declaration of Taking until the City has provided
t he required funds.

c. The Corps wll draw on all funds provided by the Cty in
such sunms deened necessary to cover all costs as they are
incurred. (Al costs include, but are not limted to,
adm ni strative costs, judgnments and interest.)

d. If the actual cost to the Corps or the DQJ for any action is
forecast to exceed the amount of funds avail able, the Corps shal
i medi ately notify the Gty of the additional paynent the Gty
will be required to make to neet the City's share of the revised
estimate. Wthin 60 days thereafter, the Cty will provide the
Corps the full anpbunt of the additional required contribution by
delivering to the St. Paul District Chief of Real Estate a check
payable to "FAOQ, USAED, Rock Island."” The Corps acknow edges t hat
adm nistratively the Houston Cty Council nust authorize and
appropriate the expenditure of any additional funds beyond the
advance paynent of the estimate of costs and expenses; however,
failure of the Gty to nake paynents prior to the work being
performed does not relieve the City of its obligation to pay for
the work. The Corps shall not pay any judgnent or deficiency
until the Gty has provided the funds required to nmake that
payment .

e. The Corps shall conduct a final accounting after conpletion
of all the work to be conducted pursuant to this Agreenent to
determ ne the actual costs of work provided pursuant to this
Agreenment. Subject to the availability of funds, the Corps shal



return any funds advanced by the City in excess of the actual
costs incurred.

6. The Corps will notify the Gty when the Declaration of Taking
is filed. The City will record or file for recordation the

Decl arati on of Taking and the Judgnment on Decl aration of Taking
inthe County |l and records. The Cty wll cause to be
provided a final policy of title insurance which conplies with
the standards for title evidence established by the United States
DQJ and the U. S. Arny Corps of Engineers as described in

par agraph 2.e. above. The City will cause this endorsenent to be
provided within 90 days fromwitten notice fromthe Corps that
the Conpl aint in Condemati on and Decl arati on of Taki ng have been
filed in the United States District Court.

7. The Corps will informthe Cty by letter when an order
granting the United States possession has been entered. The Gty
w || assune operations and mai ntenance responsibility upon
notification that an order of possession has been entered.

8. Upon request fromthe Corps, the Gty wll inspect the
condemmed tracts and return to the Corps a conpleted "Report on
Vacation of Property," Engi neer Form 1567, and "Certificate of

| nspecti on and Possession", Engi neer Form 708.

9. As the condemming authority, the Corps is legally responsible
for providing relocation assistance. As between the Cty and the
Corps, it is agreed that the Cty shall performall relocation
assi stance as required by Public Law 91-646 for all tracts
acquired by the United States through its power of em nent domain
pursuant to this Agreenment. However, should the Corps be
required to provide relocation assistance, for whatever reason,
the Gty agrees to reinburse the Corps for any relocation

assi stance the Corps provides to the occupants and/or owners of
said tracts.

10. Final settlement authority for all cases submtted to the
Corps for acquisition shall rest with the Corps. This includes
the right to revest property, revise estates, and issue permts
or consents as part of a settlenent.

11. Authority to recommend an appeal to the DQJ shall rest with
the Corps and the U.S. Attorney for the District of State.

12. The City will accept, upon delivery, a quitclaimdeed from
the United States for title to each tract of |and acquired
pursuant to this Agreenent. Neither the termnation of this
Agreenment nor the presence of any contam nation, whether or not
CERCLA regul ated, shall be grounds for refusing to accept, upon
delivery, a quitclaimdeed fromthe United States.

13. If lands, including any inprovenents, contam nated by CERCLA
regul ated material are acquired pursuant to this Agreenent,
regardl ess of when the contam nation was di scovered or whet her
the parties knew or should have known of the contam nation, the



rel ati onship of the parties shall be covered by Article X X of
t he PCA.

14. If land is acquired with non- CERCLA regul ated contam nati on,
any Federal, State, or |ocal requirenent necessitating special
action including renediation, treatnent, handling, or disposal
wll be included in the design and cost estimate as part of the
project cost. The City shall be responsible, as between the
Corps and the Cty, for any liability that nay arise as a result
of the non- CERCLA regul ated contam nati on.

15. In the event |ands which the Gty requests the Corps to
condemm are discovered to be contam nated before the Decl aration
of Taking is filed, the Corps shall have the right to decline to
perform condemati on services under this contract and declination
of said work shall not constitute a breach of this contract. Al
of the work performed by the Corps until the declination shall be
treated as part of the total project costs and are the
responsibility of the Gty under this Agreenent.

16. It is acknow edged by the City that there are risks inherent
in acquiring lands which include, but are not limted to, the
fol | ow ng:

a. The Gty may incur hazardous, toxic, and radi oactive waste
(HTRW liability and expense by virtue of its ownership of
contam nated | ands, or interests therein, whether such liability
shoul d arise out of local, State or Federal |aws or regul ations,
including liability arising out of the Conprehensive
Envi ronnment al Responses, Conpensation and Liability Act (CERCLA),
42 U.S.C. 9601-9675;

b. The Court may enter a verdict in excess of the anobunt the
City deposited with the Corps to cover a possible deficiency;

c. Approximately 120 days is usually required fromthe tinme a
condemmati on assenbly is received by the Corps until the
Decl aration of Taking is filed.

17. The Corps shall furnish all services and work under this
Agreenment in accordance with applicable United States | aws and
regul ations. Unless otherwi se required by law, all contract work
undertaken by the Corps shall be performed in accordance with the
Departnent of the Army procurenent and clainms policies and
procedures. All real estate work shall be perforned in
accordance wth the Departnment of the Arny's real estate

regul ation as well as other applicable |Iaw

18. The procedures for keeping books, records, docunents, and

ot her evidence pertaining to costs and expenses incurred pursuant
to this Agreenent shall be those devel oped and used in accordance
with Article X of the PCA

19. Either the Corps or the Gty may term nate this Agreenent by
provi di ng 60 cal endar days' witten notice. |In the event of



termnation, the Corps and the Gty shall consult with each other
concerning all clains for termnation costs; however, the City
shall continue to be responsible for all costs incurred by the
United States under this Agreement and for costs of closing out
or transferring any ongoing contracts and litigating all civil
actions arising pursuant to this Agreenent to their final

resol ution.

20. As provided in the PCA, Article VII - D sputes, before any
party of this Agreenent may bring suit in any court concerning an
issue relating to this Agreenent, such party nust first seek in
good faith to resolve the issue through negotiation or other
forms of nonbinding resolution nmutually acceptable to the
parties.

21. The principal personnel and points of contact for matters
relating to this Agreenment are |isted bel ow

Corps Representative: Ralph Werthmann, Real Estate Division,
Rock Island District, Corps of Engineers, PO Box 2004,
Rock Island, Illinois 61240, tel ephone (309) 794-5234.

City Representative:

22. The provisions of this Agreenent shall not be interpreted in
any manner inconsistent wth the provisions of the PCA; and

23. This Agreenent is effective upon the date of the |ast
signature by the parties. This Agreenent may be nodified or
anended only by witten agreenent.

I N WTNESS WHERECF, the parties hereto have executed this
Agr eenent .

CITY OF ROCKI SLANDDI STRI CT
CORPS OF ENG NEERS
By: By:
Mayor Col onel
Di strict Commander
By:

City Adm ni strator
DATE: DATE:

APPROVED AS TO FORM By:

Cty Attorney
DATE:




APPENDI X A

Error! Bookmark not defi ned. SCOPE OF WORK

1. At the request of the Cty, the Corps will acquire by Federal
power of em nent domain in the nanme of the United States the real
estate interests necessary for the Project in certain tracts of
land. The Corps wll then convey those interests to the Cty by
qui t cl ai m deed.

2. The work to be acconplished and procedures foll owed are
general |y descri bed and consist of the follow ng:

a. The Corps (Rock Island District) will reviewthe Cty's
assenbly, prepare the Declaration of Taking, and forward it with
the appropriate supporting docunents to higher authority
(Decl aration of Taking assenbly).

b. The Declaration of Taking assenbly will be reviewed by the
Corps' North Central Division and forwarded to Headquarters,
United States Arny Corps of Engineers (HQUSACE).

c. HQUSACE wi Il review the assenbly, the Declaration of Taking
will be signed by the Secretary of the Arnmy, and the Declaration
of Taking assenbly will be forwarded to the DQJ (Environnent and
Nat ural Resources Division).

d. The DQJ will review the Declaration of Taking assenbly and
forward it to the United States Attorney for the D strict of
M nnesota who will file the action.

e. After the Secretary of the Arny signs the Declaration of
Taki ng, the Rock Island District will prepare a quitclaimdeed for
the signature of the Secretary of the Arny.

f. After the Declaration of Taking has been filed and
possession granted to the United States, the Corps will quitclaim
the lands and estates acquired to the City by the aforenenti oned
qui t cl ai m deed.

g. The Corps and DOJ wll litigate the condemmation to the
final disposition (including appeals) of all the interests
acquired by the Declaration of Taking.



